Senator Rachel Siewert
Briefing
Seizure Powers in NT Bills



Background Briefing
Ministerial Powers to seize assets of service providers

In prescribed areas within the Northern Territory

This is a quick summary of our understanding of the implications of Part 5 of the Northern Territory National Emergency Response Bill 2007 
We are extremely concerned by the extraordinary powers these sections give the Minister to direct the services and seize the assets of community services entities
. We sought clarification of the range and extent of these powers during the Senate debate into the Bill and have summarised our findings below.
The answers provided by the Minister for Community Services, Nigel Scullion confirm out interpretation of these provisions and highlight the unprecedented and all-encompassing nature of these powers.

To this end we are seeking to alert affected organisations to the potential impact of these measures on their ongoing or proposed activities within the Northern Territory, and encourage them to seek clarification from the Government of the extent to which they might impact on their particular circumstances.

We note that in his responses the Minister suggested that these were "reserve powers" and that they would only be applied after "some negotiation" with the organisation involved. We would like to point out that there are no provisions within the Bill that specify that these powers must be held in reserve or can only be invoked under particular circumstances, and there are no provisions that require any negotiation or consultation to take place. 

Quite simply, for these to be genuinely 'reserve powers' there must be a legislative framework, and no such framework exists. The government are simply asking you to trust that their intentions are honourable. We suggest that you seek advice on how these provisions may impact upon you, and ensure that you ask for any reassurances you may be offered in writing. 
The relevant sections of the Bill are as follows:
1. Who is caught under these provisions

The relevant parts of Part 5 of the Bill apply to "community service entities". These are defined in section 3 of the Bill:

community services entity means any of the following:
(a) a community government council within the meaning of the Local Government Act;
(b) an incorporated association within the meaning of the Associations Act
;
(c) an Aboriginal and Torres Strait Islander corporation within the meaning of the Corporations (Aboriginal and Torres Strait Islander) Act 2006;
(d) any other person or entity:

(i) that performs functions or provides services in a business management area; and
(ii) that is specified by the Minister (whether by reference to a class of person or entity or otherwise), by legislative instrument, for the purposes of this paragraph.

The main points to note are that any association incorporated in the Northern Territory providing a service in any of the 'designated areas' (the 73 communities prescribed in the legislation) can be caught up in this provision. However, our reading of part (d) is that other service organisations, including those who are set up as companies limited by guarantee, can still be caught up should the Minister choose to specify them - which would then be a two-stage process, with an opportunity for Parliamentary veto of the legislative instrument that specified the particular community services entity or class of entities.
We recommend that you look closer at how this may apply to some or all of your existing or prospective operations within the Northern Territory.

2.  Direction of Services 

It is important to note the breadth of the powers the Government has under these provision to direct services. The services being directed do not have to be funded by the government.  Instead the organisation merely has to be operating in a designated area and receive some Government funding. 
The relevant provisions are:

67 Minister may give directions relating to services


(1) This section applies if:
(a) a community services entity provides services in a business management area; and
(b) either:
(i) the Minister is satisfied that a service is not being provided in the area; or

(ii) a service is not being provided in the area to the satisfaction of the Minister; and

I the Minister is satisfied that funding has been provided by the Commonwealth or the Northern Territory that could be used by the entity to provide the service in the area.


(2) The Minister may give a direction, in writing, to the community services entity to do all or any of the following:
(a) provide the service;
(b) provide the service in a specified way (including directing that a specified person is to do, or is not to do, any specified thing in relation to the provision of the service);
(c) provide the service within a specified period or periods.


(3) Despite subsection 14(2) of the Legislative Instruments Act 2003, a direction may make provision in relation to a matter by applying, adopting or incorporating, with or without modification, any matter contained in any other instrument or writing as in force or existing:
(a) at the time when the direction is made; or
(b) from time to time.


(4) A direction given under this section is a legislative instrument, but section 42 (disallowance) of the Legislative Instruments Act 2003 does not apply to the direction.


This issue was debated and our interpretation confirmed during the debate within the Senate:

Senator SIEWERT (Western Australia) (6.46

pm)—I want to go to another clause in part 5 as well.

Division 2, subdivision A, clause 67(2) states:

(2) The Minister may give a direction, in writing, to the

community services entity to do all or any of the following:

(a) provide the service—

which is fair enough—

(b) provide the service in a specified way (including directing

that a specified person is to do, or is not to do, any

specified thing in relation to the provision of the service) ...

Does that mean that the level of micromanagement that

will go on is actually where the government, through

the minister, will be specifically directing what people

will be doing and who does what?

Senator SCULLION (Northern Territory—Minister

for Community Services) (6.46 pm)—Consistent with

the remainder of this aspect of the legislation, this is a

description of a reserve power. At the end of the day, if

the minister thinks that we can provide further protection

to children and families through ensuring that this

reserve power can ensure that the services are delivered,

or the outcomes that the minister intends to deliver

through this emergency intervention, then that

indeed is just another reserve power.

Senator SIEWERT (Western Australia) (6.47

pm)—Saying that these are reserve powers is a very

cute way of fooling people into thinking that it is all

okay, this is not really going to happen. It is absolutely

outrageous legislation. You are giving yourselves the

power—whether it is reserve or not, the fact is that it is

in the legislation and it can happen—to virtually take

control of a non-government organisation, put observers

in there and take their assets, if you are funding

them. If you are providing an organisation with a service

you are now writing into legislation that you can

take their assets and give them to yourselves, to another

organisation or to another person. It is absolutely

extraordinary. …

3.  Direction of Assets 
Similar to the provisions on directing services, the Government can seize or direct the use of an asset, and that asset does not have to have been funded by the Government under the funding agreement for providing that service or in any other way. An asset merely has to be in the possession of an organisation that receives government funding and is operating in a designated area. There is nothing that stipulates that the asset itself must be within a designated area or even within the Northern Territory.
The relevant provisions are:

68 Minister may give directions relating to assets


(1) This section applies if:
(a) a community services entity owns, controls or possesses an asset; and
(b) the entity provides services in a business management area; and
(c) the Minister is satisfied that:

(i) the asset’s use is required for providing services in the area; and

(ii) funding has been provided by the Commonwealth or the Northern Territory that could be used to provide those services (funded services).


(2) The Minister may give a direction, in writing, to the entity to do any of the following for the purpose of providing funded services in the business management area:
(a) use the asset in a particular way;
(b) manage the asset in a particular way;
(c) if the asset is in the entity’s possession—transfer possession of the asset to:

(i) another community services entity; or
(ii) the Commonwealth; or
(iii) a specified person;

(d) if the asset is owned or controlled by the entity—transfer ownership or possession of the asset to:

(i) another community services entity; or
(ii) the Commonwealth; or
(iii) a specified person.


(3) If the Minister gives a direction under subparagraph (2)I(i) or (iii) or (2)(d)(i) or (iii), the Minister may give a direction, in writing, to the transferee to do any of the things mentioned in paragraphs (2)(a), (b), (c) and (d).


(4) A direction given under this section is a legislative instrument, but section 42 (disallowance) of the Legislative Instruments Act 2003 does not apply to the direction.


(5) In this section:
asset means an item of movable personal property, other than money or a chose in action.
transferee means a community services entity or person to whom possession or ownership of an asset has been transferred in compliance with a direction under subsection (2) or (3).


Our interpretation of this section was clearly confirmed by the Minister for Community Services in the Senate Hansard:
Senator SIEWERT (Western Australia) (6.35

pm)—Could you clarify that? The government’s position

is that this part refers only to assets that are funded

under the specific funding agreement that the government

is seeking to alter under part 5, clause 65.

Senator SCULLION (Northern Territory—Minister

for Community Services) (6.35 pm)—Again, for clarification:

if those assets were owned, in the circumstances

that you describe, by an NGO, a community

government council, an incorporated association or an

Aboriginal or Torres Strait Islander corporation incorporated

under the act, yes, that would be the case. Perhaps

I can paraphrase your question: if an NGO has an

asset that is not owned or funded by some Commonwealth

process, what is our capacity to direct that asset?

Can I take that on notice and get back to you in a

few moments?

…

Senator SCULLION (Northern Territory—Minister

for Community Services) (6.37 pm)—As you suspect,

it is any asset that belongs to those bodies, as previously

described, delivering services within the community.

4.  Observers

The Minister may appoint a person to be an "observer" or observers to a community service entity. The organisation only has to be providing services in a designated area for an observer to be appointed. An observer has all the rights of a member of the organisation, except voting, including observing the voting.

The relevant provision is: 

72 Minister may appoint observers


(1) The Minister may appoint, in writing, one or more persons to be an observer of a community services entity if the entity performs functions or provides services in a business management area.


(2) An observer is entitled to attend a meeting (however described) of:
(a) the community services entity; or
(b) any committee (however described) established by the entity or under the entity’s constituting legislation.


(3) An observer entitled to attend a meeting:
(a) has the same rights and obligations as a member of the entity or committee, other than voting rights; and
(b) for the purposes of section 48A of the Interpretation Act of the Northern Territory, is treated as a member of the entity or committee.
Note: Section 48A of the Interpretation Act of the Northern Territory provides for participation in meetings by telephone etc.


(4) To avoid doubt, an observer may be present:
(a) during any deliberations of the entity or committee with respect to a matter; and
(b) during any voting on the matter.


(5) A community services entity must not impose fees in respect of an observer appointed under this section being an observer of the entity.


5.  Publicly funded computers 

The provisions relating to "publicly funded computers" provide that the responsible person must:

· Install an accredited filter; 

· Keep records of persons who use computer and the day and times of that use; 

· Develop an acceptable use policy which states that a person must not use the computer to send anonymous or repeated communications designed to annoy or torment, or access, or send a communication containing, material or a statement that:

· contravenes a law of the Commonwealth, a State or a Territory;

· incites a person to contravene Commonwealth, a State or a Territory;

· that si slanderous, libellous or defamatory;

· that is offensive or obscene;

·  that is abusive or threatens the use of violence; or

· that harasses another person on the basis of sex, race, disability, or any other protected status; and

· Audit the computer and give results of the audit to Australian Crime Commission.

It is important to note that the definition of a "publicly funded computer" is very broad and is not limited to a computer that is actually purchased with government money or is used in the provision of a service funded by the government. The definition includes a computer that is owned or leased or in the possession of somebody who receives government funding and is in a designated area. 

So these provisions can cover computers bought with private funds and not used in any way related to the provision of government funds. Indeed the phrase "government funded computer" is misleading. 

For more information on these provisions please view the Hansard of the debate of these provisions within the Senate.
http://www.aph.gov.au/hansard/senate/dailys/ds160807.pdf
The debate starts with Senator Siewert at 12.28pm which is page 36 of Hansard from Thursday 16th August 2007 (p50 in the pdf).
� Defined in Section 3 Page 4 of the NT National Emergency Response Bill 2007.


� Defined as the Northern Territory Associations Act - that is, this refers specifically to associations incorporated under the NT Act.
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